Nicholas Hilliard, QC.
SPEECH to S.E.C.

I want to give you the latest information about judicial involvement in the CPS Grading Scheme, and the latest information about timing as I have received it.

As you will know, Circuit Judges in particular have been raising concerns about the number of references they may have to provide, and the fact that the reference is given to the applicant who then forwards it on as part of the application.  This last aspect is not unique – the last competition for the Attorney General’s Unified List proceeded upon the basis of open references.  

Those who know about these things tell me that applicants may, in any event, be able to obtain sight of their references by virtue of the Freedom of Information Act.  Be that as it may, at first sight the obvious solution would be to say that if you do not want the applicant to see the reference, then you should send it to the following person at the following address.  If you do not mind the applicant seeing the reference, then send it to the applicant.
As to the number and length of references, the key is to ensure that the application process is long enough to enable Judges and others to provide what is reasonably required in time.  The scheme is the CPS scheme.  It was formulated last year in consultation with the Bar Council.  It emerged with more flesh on it this year and, since January 1st, I and others have had the opportunity to try and improve it.  But none of us can insist on changes to what is a CPS scheme.  I am told that the scheme was discussed by the CPS with the judiciary at Senior Presiding Judge level.

What was or was not done thereafter I do not know, save that the first that most Crown Court Judges knew of the scheme was very recently indeed.  I spoke at a meeting to the Resident Judges on this Circuit on 31st March to stress how important the provision of references was to us.  I think that impartial, authoritative judicial assessment is good for the Bar.  I think it ought to be a safeguard for the Bar where their livelihoods depend upon the process.  And we are, after all, choosing our referees.  This is not an automatic consultation.  But it is vital for the Bar that Judges have the time and preparedness to do what is required.  
All the information I am receiving suggests that if the Judges as a body do confirm their participation, that will not be before early May, a month after the start of the scheme.  To my mind there is an unanswerable case for the closing date being extended by an equivalent period, or by a period the Judges say they need to complete their part.  
I cannot think that the CPS would want a scheme in which Judges did not take part, nor that they would insist upon a timetable which Judges say they cannot meet.  

The scheme is running.  My forecast is that there will be extra time for references to be obtained.  My advice is to carry on preparing your form and asking individuals for references.  You can but ask, but make sure you keep a record of who you ask and when.  

Some features of the scheme need highlighting.  There will be Bar involvement in the initial decisions.  There was not going to be.  We pressed for it and got it.  This was in fact with the support of some in the CPS, including Alison Saunders.  There will also be Bar involvement in the Appeals process.  I am going to be looking to the Bar Mess Chairs for help in the process.  A Member of the Bar will be involved in every decision.  

Considerable care is needed in deciding which grade to apply for.  Everyone cannot, for example, simply apply for Grade 4 and then see what grade they actually get.  There is no automatic dropping-down so that, if you do not succeed at one grade, you are then considered at the grade below.  We argued that this feature should be present.  However, we were unsuccessful.
There will be an element of it as I shall explain, but not as much as we argued for.  All the Circuits have made the same point, but it is not our scheme.  As it will operate, the position is that if you do not get the grade you apply for, then the probability is that you will not be on the list at all.  There are two tests that you have to satisfy to achieve a particular grade:

1.
You have to achieve the qualifying mark or higher;

2.
Those who do that will then be ranked in order and the CPS will appoint the number they need at the particular grade.

So if, for example, in London, 150 get the mark for Grade 4 but the CPS only want 100 Grade 4s (as they do), there will then be 50 who do not achieve the grade.  A small proportion, 5% of the 50, would then be considered for appointment as Grade 3s.  So you could fail to get your grade because either you do not achieve the required mark or you do achieve it, but more people get a higher mark than you and those people are as many as the CPS want.  
Thus it would be madness to apply for Grade 4 unless you really do have experience of that level of work.  One advantage of open references for the Bar is that you do get to see what your referees are saying about you, which is really valuable intelligence in pitching your application at the right level.  

If you are in doubt and you want advice, then ask for it.  Head of Chambers, your Mess Chair, Christopher Kinch, or me.  We are there to help.  

The numbers are considerably reduced from the numbers currently on the CPS List.  But as you will hear, many of those on the current lists have done little or no work for the CPS at all.  There may be a variety of reasons for this, but a large number of those on the present lists cannot be dependent on CPS work to make a living.  

If you are a regular prosecutor, you will be in competition with advocates who may have done very little prosecution work.  Paragraph 20 of the Assessment Process Summary says that, “Defence experience will carry equal weight to prosecution experience provided the applicant can demonstrate that their defence skills and knowledge are transferable to prosecution work.”  That is the challenge for defenders who apply.  If you are a regular prosecutor, make sure that your experience counts, and be sure to evidence your ability to satisfy the requirements with examples from your prosecution practice.  That ought to be an advantage to you.
At risk of stating the obvious, your application form is itself a piece of advocacy and your opportunity to persuade people that you are worth the grade that you are applying for.  For example, one of the competencies for Grade 4 is: “Able to present highly proficient written submissions to a standard of excellence.”  A Grade 4 Application has to look like a Grade 4 piece of paperwork.  If it is poorly laid out, contains no analysis, does not answer the question, it is not going to do the job.  All the usual exam techniques apply.  For example, read the question and answer the question that is asked and not a different one.  Keep to the word limits.  Assessors and moderators are told that: “Applicants are expected to focus on their ability and experience and analyse it constructively.”  “Applicants should not get credit merely for listing cases or saying ‘I have been involved in ...”. This gives no basis for assessing their ability, achievements or potential.
I want to give some examples of how it may be possible to fill in the form.  I am going to look at Section 10 in the form for Grade 2 which asks for examples of the applicant’s advocacy work.  If you were a defender, if you did not take much trouble with the form, you could say: “I am very experienced in sentencing matters and I have mitigated for lots of defendants over many years.  For example, the case of X at Snaresbrook Crown Court in 2009, taking without consent, Y, Handling Stolen Goods, 2007, complex case with 460 pages of statements and exhibits.”  That is a mere list and it is useless.  

If you took the trouble, you could say: “I was commended by Judge X when mitigating on behalf of a defendant.  I provided the Judge with appropriate sentencing authorities in circumstances where the Sentencing Guidelines were not really of assistance to the facts of the case.”  And then spell out why this was.  “I provided the Court with one authority which appeared to suggest that an immediate custodial sentence might be appropriate, but I submitted successfully that that case could be distinguished on its facts and that it laid down no general principle.  I am aware of the prosecution’s duty to draw the Judge’s attention to definitive guidelines”, or whatever the particular duty is.
As a prosecutor, if you did not take much trouble, you could say: “I often appear at Southwark Crown Court dealing with all sorts of applications.  I have considerable experience and find this often comes in handy.”  If you took the trouble, you could say: “I was recently instructed to deal with a Mention Listing in which the Police were unable to contact a complainant in an allegation of domestic violence.  As well as advising the Police to make statements about the efforts they had made to contact the witness, I ensured that a Hearsay Application was served and persuaded the Judge that the case should remain listed for trial and that the Hearsay Application should be determined at the outset.  I drew the Judge’s attention to the CPS Policy for domestic violence cases which requires ...”, and set out whatever that is.    

In each instance, the second example takes a lot more thought and effort.  But you can do the marking exercise for yourself.  Look at what the materials say is required, and make sure your answers evidence those competencies.  
It is probably the case that for most people completing these forms, this application will be one of the most important pieces of paperwork that they complete in their careers.  
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